Ring-Fencing Agreement

Entered into by and belween

The Auditor General of South Africa

duly established in terms of Section 181(1)e) of the Constitution of the Republic of South Africa,
1996 (Act No. 108 of 1996) (Constitution), read with the Public Audit Act, 2004 (Act No. 25 of 2004)

(PAA)
{Hereinafter referred to as the "AGSA")

and

Pixiey Ka Seme District Municipality
(Hereinafter referred to as the “Debtor™)

)
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Ring-Fencing Agreement

Definitions and interpretation
in this Agreement, uniess inconsistent with or otherwise indicated by the context,

the foflowing terms shall have the meanings assigned to them. hereunder and
cogmifive expressions shall have corresponding meanings, namely:

1.2

1.1

1.1.2

1.1.3

114

115

118
117

Agreement: This written document together with all written and signed
appendicas, annexures, exhibits or amendments attached to & from time

o time.,
Ring-Fenced amount: A folal amourt of R4 229 424.00(Four million, two

hundred and twenty nine thousarnd, four hundred and twenty four rand.)
{inchuding Vat and Interest) for the audit conducted.

Ring-Fenced instalment: a monthly payment In ths amount of refer to
addendum) to be made by the Debtor regularly to the AGSA.

Ring-Fenced period: Notwithstanding the date of signature of this
document, a pariod of twenty four monthe commencing 30 April 2015 up
to and including 31 March 2017 on which date the Ring-Fencad amount
shall be settled.

Notice: Notice by one parly to the other in writing, which shall include,
without lHmRation, paper-based or electionically rendered and
communicated taxt.

Parties: The AGSA and the Debtor.

VAT: Value-added tax as govemed by the Value-added Tax Act, 1981
{Act No. B9 of 1991),

Any reference to:

1.2.1
122
123

the singuiar shall inciude the plural and vice versa;

natural persens shall inciude legal persons and vice verea;

any provision of a statute, rule or regulation shail be construed as a
reference to that provision as from time to time amended or extended;
and
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1.5

1.6

1.7

1.8

1.24 the parties shall include their respective members, direclors, officers,
employaes, agents and sub-contractors,

if any provision in a definition I8 8 substantive provision conferring rights or
imposing obligations on any party, effect shall be given to &t as if it were a
substantive clause in the body of this Agreement, notwithstanding that K is only
contained In the interpretation and definitions clause.

if any period is refarred to in this Agreement by way of reference to a number of
days, the days shall be reckoned exclusively of the first and inclusively of the last
day unless the last day falls on a day which is not a businesa day, in which cass
the last day shall be the next succeading business day.

Where figures are referred to in numerals and In words, if there is any conflict
botween the two, the words shall prevall,

Expressions defined in this Agreement shall bear the same meanings in schedules
or annexures fo this Agreement which do not themselves contain their own

definitions,

Whers any term Is defined within the context of any particular clause in this
Agreement, the term s0 defined, unless It is clear from the clause in question that
the term 80 defined has Umited application to the relevant clause, shail bear the
meaning ascribed to it for ali purposes in terms of thls Agreement, notwithstanding
that that term has not been defined in this interpretation clause.

The rule of construction that the contract shall be interpreted against the party
responsible for the drafting or preparation of the Agreement shall not apply.

Recordal

The financlal statements; reports on performance agsinst pre-determined
objectives; and compliance with legislative requiraments of the Debtor are subject
fo annual audits by the AGSA in terms of the provisions of section 188 of the
Constitution, read with section 20 of the PAA. The AGSA conducted the audit for
the11/12; 1213 and 13/14 financial year.

L
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2.4

2.5

3.2.

3.3'

invoices were sent to the Debtor for the audit conducted. The Deblor failed to
make payments to the AGSA after the invoices were sent to it. The Ring-Fenced
amount is now due, owing and payabie to the AGSA.

The AGSA has agreed to ring-fence the outstanding amounts set out In annexure
A (inchuding interest which has accrued). Ring Fencing relates to an agreement to
cease the running of interest on the dabt due, owing and payable from time to time
by the Deblor to the AGSA. As an act of good faith the AGSA agreed to this to
enabie the Debtor settle the debt as efficiently as possible.

The Debtor is desirous of settling the Ring-Fenced amount due, owing and payable
to the AGSA. The Ring-Fenced amount comprises R4 228 424.00(Four million; two
hundred and twenty nine thousand, four hundred and twenty four rand) (inclusive
of Vet and Interest). Annexure A" attached hereto are documents reflecting the
indebtedness of the Deblor to the AGSA.

‘The parties therafore wish 10 record their Agreement on the terms set out below,

Obligations of the Debtor
The Debtor ts required to make payments to the AGSA on a monthly basis
commencing on 30 April 2015 for a period of twenty four months until the entire
Ring-Fenced amount is ssitled in full.

After the initial payment by the Debtor as set out in 3.1 above payments of the
remaining monthly Ring-Fenced instaiments shall be made to the AGSA on or
before the 7™ day of the following month and every month thereafter. Provided the
Debtor honours s monthly abligations herein, the last Ring-Fencad instaimant will
be paki by the Debtor on 31 March 2017

The Debtor will continue to make payments for the current amounts due, owing
and payabie to the AGSA for current audit work carried out by the AGSA in terms
of legisiation,

Breach of contract

if the Debtor fails to pay any instaiment due, owing and payable In terms of tha
Agreamant on the due date/s, the Debtor shall be in breach of this Agreement. The

BN
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4.3

4.4

4.5

unpaid portion of the Ring-Fenced amount shall immediately become due, owing
and payable. Arrear intarest on the unpaid portion shall become due, owing and
payable and interest shall continue to run on the amount outstanding, from the date
of breach.

The Debtor shall be liable for any legal costs occasioned by the AGSA in any lagal
proceedings against the Deblor for the recovery of the Ring-Fenced amount or any
portion or interest thereon. In any legal proceedings instituted by the AGSA against
the Debtor arising from any aspect of this Agraement, the Debtlor agrees to pay the
AGSA’s legal cosls on a scale as between attorney and own client, which shail
include interest from the date of default at the rate contemplated in Section 23 of
the Public Audit Act, 2004 as well as colleclion charges at the maximum rate
permissibie in law. The Debtor also agrees 1o pay all tracing fees where spplicable.

A certificate signed by any employee from the Finance Business Unit of the AGSA
{whose authority, qualification and appointment nead not to be established) setting
out tha amount of the Debtor's indebtedness to the AGSA, shali be prima facie
proof of the amount the Debtor owes 1o the AGSA, and be valid as a liquid
document in any court of competent jurisdiction, for the purposes of provisional
Sentence, Summary Judgement, or Final Judgement against the Deblor. The
Debtor acknowledges Its indebtadness in respect of any amount so certified and
provides s consent by executing this Agreement, for any application envisaged by
the Institution of Legal Proceedings Against Certain Organs of State Act, 2002 (Act
No. 40 of 2002).

The parties consent 1o the jurisdiction of a South African Magistrate Court with
competent jurisdiction for the purpose of any action ariaing out of or based on this
Agreement which either party may bring against the other.

Notwithstanding the above provisions relating to breach, in the event of any
liquidationfsequestration/voluntary surrender or any Insolvency related
appiication/proceedings being granted by a court with competent jurisdiction to
grant such an order whether interim or final, the AGSA shall have the right 1o
cancei this agreement forthwith by written notice fo the domicilium address of the
Debtor, clted below and the whole of the Debtor’s indebtedness shall become due

° 25
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5.2
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5.5

5‘ B

8.7

and payable to the AGSA whether or not such amounts are due, without further
notice and without prejudice to any other right.

General provisions

This Agreement, together with tha annexure hereto, constitutes the record of the
agreement between the parties with regard to the subject matter hereof, in the
event of a conflict in the Interpratation of this main Agreement and the Annexures
attached hereto, the content of this main Agreement shall prevail.

The Laws of the Republic of South Africa shall govern this Agreement.

No addition to or variation, waiver, consequential canceltation or npovation of this
Agreement, including this clause, shall be of any force uniess reduced 1o writing
and signed by the parties.

No fatitude, extension of time or other indulgence which may be given or allowad
by the AGSA fo the Debtor in respact of the performance of any obligation
heraunder or the enforcament of any right arising from this Agreement and no
single or partial exercise of any right by the AGSA shall be construed to be an
implied consent by the AGSA or operaie as 8 waiver or 8 novation of, or otherwise
dilute any of the AGSA's rights in terms of this Agreement or stop the AGSA from
enforcing strict and punctusl compllance with each and every provision or term
herein.

Nelther party shall be entitied o cede, assign or delegate any of its rights andior
obligations heraunder without the prior written approval of the other party.

No condonation, relaxation or indulgence afforded by any parly to the other will
prejudice the rights of the former and the former will not be prohiblied from

exercising such rights due to #s actions.

In the implementation of this Agreement and in all dealings with each other, the
parties undertake to observe the utmost good faith and to give fill effect to the
intent and purpose of this Agreement.

/.
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5.9

642

if any clause or portion of this Agreement is held to be invalid or unenforceabie, the
remainder of this Agreement shall remain unaffected and sha@ relain full force and

effect.

The person signing this Agreement in a representative capacity warants his/her
authority to do so and conflrms that all the required internal approval(s) authorising
him/her to enter into this Agreement have been obtalined.

Domicilia citandi et executandl and notices

All notices or comespondence in terms of this Agreement shall be delivered by
hand or sent by certified mall or faxed and shall bs addressed as below which the
parties hereto choose as domiciium citand! st execistandt;

AGSA

Tel. no.: (012) 426 8030

Debtor:

Tel. no. : (053) 631 0801

The Chief Financial Officer
300 Middel Street

Nieuw Muckienauk
Pretoria

0001

‘Faxno.: (012) 426 8012

Customar id: 21362

Pixdey Ka Seme District Municipality
Private Bag X1012

De Aar

T000

Fax no.: (053} 831 2529

Natice of change of address stated may be given by either party in writing and shall
be delivered or sent by prepaid registered post by one party to the other.

Any notice to a party contained in a correctly addressed envelope and sent by prepaid
registered post to 1 at its chosen address, or delivered by hand by a responsible person during
ordinary business hours at its chosen address, shall be deemex! to have been received, in
cases where It is sent by prepaid registered post, on the 14th (fourteenth} business day after

/. —




posting (untess the contrary is proved) and, in the case it Is delivered by hand, on the day of
delivery.

THUS DONE AND SIGNED AT PRETORIA ON THIS _Q__ DAY OF ! Uﬁ- o

201S.
FOR THE AUDITOR-GENERAL OF SOUTH AFRICA:;

O AN

Full name of signatory

Designation of s Witness 1
M\M\ ﬂ)d/\
Slgﬁit&{a Witness 2~
THUS DONE AND slsne:gn Zk Qﬁg ONTHIS 2}  DAYOF
201655,

Fi E DEBTOR:

[STERL= PE .

Full name of signatory

% Coal (VG Ozt A"
Designation of signatory Witness 1

— " Signaturg —— Withess 2
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Verwys: Navmme: - n - o

Office of the Auditor General e e i e —

Po Box 446

PRETORIA

$)001

South Africa

Attention: Shakera Joseph

Email: shakeraMf@ingse.co.2e

t Plan: Ri in;

In response 1o the proposed payment pian for the outstanding Audit fees do we hereby request
the following payment plan:

Due dte of payment Amonai
30.04.2015 R 176226 36 th\
[31.05.2015 R 176226
30.06.2013 R 176 226
31.07.2015 R 176226
31.08.2015 R 176 226
[10.09.2015 R 176 226
[31.10.2015 R 176 226
10.11.2015 R 176226
31122018 R 176 226
10.01.2016 R 176,326
20,02.2016 — [Ri7%6226
31.03.2016 R 176 226 =
30.04.2016 R176226 —
31.05.2016 R 176226
| 30.06.2016 — TR 176226
31072016 TR 176236
[$1,08.2016 | R 176 226

1 /s the policy of e Paxkey: Ko Newwe: INsteict ke @bty 10 eapmict 23 alf roivespomdonce tiand engpiricn wellne sovent oy fress dose sf poeowpt
1300 25 e betent vews dhe Pixler Ko Sewme DNstrrbmmmmusygoditon nw ap she Rorreytmdonsse 4t i roqgorr img soee dov st e
RrvanE Mt
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30.09.2016 R 176 226
31.10.2016 R 176226
30,11.2016 R (76 236
31.12.2016 R176226
31.01,2017 R 176226
39,02.2017 R176 226
31.03.2007 R 176226

RE PIETERSE
MUNICIPAL MANAGER

#ix whve pakcy of s Pixiey Ka Sewe Diswest Mumicipolioy i reapond 1o off covvesposlvnce smid eoqieirns wishis sgven doy frrien s of recein. ©
v in o botcid von e Prxtey Ko Seme Dhsmrisewmsipoluctt ans op alfe karvespombenine of ety i rougees hwe s, di no die
urongsdet,




